THE HIGH PRICE OF
CALIFORNIA'S FAILURE TO FUND

DEPENDENCY COUNSEL

Julie Traun

“State intervention in the lives of families, even when absolutely necessary, is a
traumatic experience for children and parents alike.”' Indeed, “[t]here are hardly

more consequential acts the government can take than deciding whether to remove
a child from the home and terminate familial rights.”?

wo years ago the
ACLU’s white pa-
per report “Sys-

tem on the Brink”
warned that Cali-
fornia’s  “crushing
caseloads in the
California Depen-
dency Courts un-
dermine the right
to counsel, violate
the law and put children and families
at risk.” Statewide average caseloads
are triple the American Bar Associa-
tion’s (ABA) recommended caseload
of one hundred per attorney, and while
less wealthy states like Georgia and Ar-
kansas meet the ABA guidelines, Cali-
fornia is incredibly far behind on its
legal obligations to families served in
dependency court.?

Although California has enacted com-
plex and demanding statutory require-
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ments for lawyers practicing in this
highly specialized area of law—rarely
taught in law school—to date, the
state hasn’t provided sufficient funds
to meet its statutory obligations. The
shortfall is $88.2 million.* Impor-
tantly, $88.2 million is needed to
bring caseloads down to 141 per at-
torney, not the ABA recommended
caseload of 100.

The need is palpable to the judges pre-
siding over these matters. In an un-
precedented letter to Governor Jerry
Brown last May, 150 Superior Court
judges representing forty-one counties
pleaded with him to meet this critical
need. This year, California Supreme
Court Chief Justice Tani G. Cantil-
Sakauye argues, “[tJhe need to ad-
equately fund dependency counsel for
this most vulnerable group of people
cannot be overstated,” yet those close
to the legislative process do not pre-

dict a meaningful increase in funding
statewide, and more than half of the
state’s counties, including San Fran-
cisco, will suffer significant cuts to
their already underfunded programs.®

FUNDING SHORTAGE TO
SAN FRANCISCO

Locally, San Francisco Supervisor Ma-
lia Cohen, who strongly believes the
state must fund these mandated legal
services, sponsored a resolution, unan-
imously approved by the Board of
Supervisors, that urged the governor
and legislature to meet this obligation;
in addition, she introduced a resolu-
tion overwhelmingly approved by San
Francisco’s Democratic County Cen-
tral Committee (DCCC), similarly
urging both branches of government
to fund dependency counsel statewide.

San Francisco is currently funded by



LS

~ The economic burden on San Francisco

the state at only 71 percent of need,®
but under a reallocation plan urged by
the governor and adopted by the Ju-
dicial Council, San Francisco will suf-
fer a cut of $1.2 million in fiscal year
2017-2018. The Bar Association of
San Francisco (BASF), which oversees
and assures quality representation for
indigent families of the dependency
court, in partnership with the Supe-
rior Court has repeatedly reached out
to state decision makers, warning that
cuts of this magnitude will dramati-
cally reduce the quality of representa-
tion in San Francisco. Our currently
experienced and therefore efficient
and cost-effective attorneys will leave
the practice and it will take many
years—even with restored funding at
a later date—to rebuild the quality of
this program. In the meantime, the
costs to families, the city, and the state
will grow exponentially.

WHY ARE EXPERIENCED
COUNSEL SO IMPORTANT?

Research has long demonstrated that
“providing high quality legal repre-
sentation to all parties at all stages of

- of C_h ild .imd]t'r.édtm_entf is $400,533 per child.'?

dependency proceedings is crucial to
realizing . . . tenets of fairness and due
process . . . [and] clearly linked to in-
creased party engagement, improved
case planning, expedited permanency
and cost savings to state [and city]
governments.””  Outcomes improve
when parents and children are repre-
sented by trained, effective, and com-
petent counsel. The cost-effectiveness
of experienced counsel carrying rea-
sonable caseloads cannot be over-
stated, because skilled advocates pro-
tect abused and neglected children,
reduce unnecessary reentries into
foster care, increase timeliness and du-
rability of reunification when appro-
priate, reduce intergenerational abuse,
and help keep San Francisco’s families
together in the community where they
can have access to services and family/

community support.

WHO ARE THE FAMILIES
IN SAN FRANCISCO’S
DEPENDENCY COURT?

There are many assumptions about
what brings a family into the depen-
dency system. Last year, one in twenty-

five children in San Francisco was in-
volved in a case of alleged or suspected
abuse.® Fourteen percent of suspected
cases were confirmed: 81 percent of
the cases involve neglect, 12.4 percent
involve allegations of physical abuse,
and just over 5 percent involve allega-
tions of sexual or emotional abuse.’

Most foster children have never ex-
perienced physical or mental abuse;
rather the vast majority are removed
from their homes because of risk of
harm that is associated with living
below the poverty level. As noted in a
recent PBS NewsHour report, many of
these families suffer from “toxic stress
. .. the result of poverty, abuse and ne-
glect, domestic violence, just life’s cir-
cumstances when . . . a family lives un-
der stress.”’® And the stress of poverty
changes the brain and one’s ability to
cope: “When a person lives in poverty,
a growing body of research suggests
the limbic system [which processes
emotions and triggers emotional re-
sponses] is constantly sending fear and
stress messages to the prefrontal cor-
tex, which overloads its ability to solve
problems, set goals, and complete
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CHILD ABUSE IN SAN FRANCISCO

In 2015, there were 5,545 reports of child abuse in San Francisco, of which 753 cases were
substantiated (confirmed to be maltreatment after investigation by Child Protective Services).
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The Economics of Child Abuse—A Study of San Francisco, San Francisco Child Abuse Prevention Center and
Berkeley Haas School of Business, University of California, 2015

tasks in the most efficient ways.”!!

And deeply troubling is the racial dis-
parity. Fifty-six percent of children in
foster care in San Francisco are Afri-
can American/Black, ten times the
percentage of San Franciscos Black
population; the percentage of Latino
children in foster care is nearly double
that of the city’s population.

This work is extremely challenging,
legally and emotionally. Getting it
right early in the proceedings is criti-
cal to the well-being of the child and
family and less costly to the city and
state. The economic burden on San
Francisco of child maltreatment is

$400,533 per child."
While many families were interviewed
for this article, four provide impor-

tant examples of the staggering conse-
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quences of our dependency system and
the importance of quality legal repre-
sentation. In the following sections, a
mother who nearly lost her only son,
a foster youth who as an adult faced
removal of her own children, and two
foster parents who ultimately adopted
children, share their stories. Depen-
dency proceedings are closed and the
records are sealed. Therefore the names
of interviewees have been changed
to protect the privacy of the children
and parents who graciously shared
their very painful stories with BASE

Amara, A Mother

Amara was born and raised in West
Africa; she became a US citizen and
married, but her marriage was not to
last. Separated from her husband, she
found coparenting of their only child
nearly impossible because the divorce
was highly contentious; her former

husband “just hated me and found it
impossible not to hurt me.” This de-
voted mother found herself accused of
something that never happened: taking
inappropriate photographs of her son,
and to her horror, her ex-husband’s
accusations were believed. Child Pro-
tective Services (CPS) was called and
the agency removed the child while
the proceedings were pending; physi-
cal custody of Amara’s eight-year-old
son was awarded to her ex-husband.
For nearly three months, Amara was
unable to see her son except in public
places under supervision. She was dev-
astated. She was not working, had no
income, felt powerless and terrified.

Amara’s court-appointed attorney be-
lieved in her innocence, fighting the
allegations with “great skill and dedi-
cation.” “It took so much work and so
much strategy and the involvement of



... If T had all the money in
the world, I could never repay her for

experts.
what she did for me and my son. ”

As required by law, an attorney was
also appointed to represent Amara’s
son, and at first the attorney believed
the accusations, but through the work
of Amara’s attorney, both her son’s
attorney and CPS realized a terrible
mistake had been made. Indeed, at
the conclusion of the case, the super-
vising social worker connected Amara
to a nonprofit where she now works,
supporting womens mental health
needs. Some of the women are fight-
ing to regain custody of their children
removed from the home by CPS. “I
am humbled that I get to sit with these
women, and I am of them; I am grate-
ful that I am able to help them and to
give back.”

When Amara was advised that the
governor had previously vetoed and
will likely again veto additional fund-
ing for dependency counsel and that
San Francisco faces a $1.2 million cut
to its already underfunded budget, she
was stunned, “Do I need to walk from
here to Sacramento? This cannot be
permitted!” Amara knows that in less
capable hands, this false accusation
would have destroyed her and her son.

Jasmine, Foster
Youth, Parent

Jasmine was a foster youth who
bounced between foster homes in San
Diego and Redding. The experience
was a painful one and left many scars.
She’s highly critical of the system,

which she explains has no place or
effective support for teens, especially
those who act out. “Ninety percent
of teens are going to run from their
placements—to a pipeline to prison.”

At nineteen, while going to school and
living in a homeless shelter, Jasmine
gave birth to the first of her five chil-
dren. She was not emotionally or finan-
cially equipped to provide the stability
they needed and found herself in de-
pendency proceedings and her children
in foster care—the very system she felt

had failed to support her.

Through the relentless advocacy of her
court-appointed attorney, Jasmine has
custody of all five of her children and
now at the age of thirty-five will soon
be completing her bachelor’s degree in
psychology, to be followed by a mas-
ter’s degree in social work, so that she
can guide youth through a system “the
way | had hoped I could have been
guided, when I was young.” Her law-
yer, Jasmine explains, made this pos-
sible. “She /new me and 1 rrusted her.
She knew me well enough, for exam-
ple, to know that individual therapy
would work for me and the recom-
mended group therapy would not,
and she reminded me again and again
that she believed I could become the
mother I needed to be. This was true of
my children’s court-appointed counsel
as well, who encouraged me and pro-
tected my kids; these attorneys were a
team. I had so much to overcome but
these lawyers are all about the children
and they are pro-family,” working tire-
lessly. “My children will 7oz grow up
as I did; I'm good at helping not only

my children, but others who need to
discover ‘how else’ to handle what
challenges them.” Without these law-
yers, Jasmine readily admits, her suc-
cess and that of her children would
have been impossible.

Janice, Adoplive Parent

Janice is a foster parent. Born and
raised in San Francisco’s Mission Dis-
trict and now residing in Sacramento,
she has served as a foster parent since
the 1980s and has worked with the
Children’s Home Society. She adopted
a foster daughter and is currently the
foster parent of two young brothers,
hoping to finalize their adoption by
the time this article is published. Jan-
ice is part of a large extended African
American family. “There are three
hundred of us; most in our extended
family are so wonderful, but some
have struggled with huge problems,
on occasion, bringing them to into the
dependency system.” Janice’s adopted
daughter and two younger boys in fos-
ter care are relatives.

Janice describes the attorney ap-
pointed to represent the two boys as
a “complete blessing—there is no one
in their lives like her, and they surely
know that she is passionate about and
dedicated to their well-being.” The
older of the two boys suffered greatly,
and by age four, when he came into
foster care, “had witnessed and experi-
enced things no one (including adults)
should—violent deaths, sex acts, drug
use; he even acted as a lookout for the
police, sometimes at 3:00 a.m., mak-
ing him suspicious of the police to this

day. This little boy suffers from PTSD
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e Last year, one in twenty-five children in San Francisco was
involved in a case of alleged or suspected abuse. [...] Most foster
children have never experienced physical or mental abuse; rather
the vast majority are removed from their homes because of risk of
harm that is associated with living below the poverty level. 99

and has been diagnosed with ADHD.”
But Janice explains, with therapy, love,
and stability, he’s come a long way in
three years, and “he is clearly a gifted
student.” She fully intends to be the
boys “forever family” so that they
never need to hear that they “belong
to the state of California” or that they
are “wards of the court.”

Janice describes the dependency pro-
ceedings and adoption process as
tremendously complicated and chal-
lenging, and while one or two social
workers have been helpful, most have
been extremely unhelpful, and “these
boys do not trust anyone but their
lawyer, who has been the one constant
and positive professional.” Janice wor-
ries about cuts to these critical legal
services for “it’s only going to cost
more if we can’t find legal counsel like
this to solve these complicated prob-
lems. These kids will simply enter the
pipeline to prison in the absence of
trained, passionate lawyers like this.”

Michelle, Adoplive

Parent

Michelle, a public health nurse and
her husband Ben, a manager at BART,
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had an
but felt compelled to do what they
could when they heard that the great-
granddaughter of Michelle’s mother’s

eleven-year-old  daughter

best friend was in foster care in San
Francisco. One of BASF’s depen-
dency panel attorneys was appointed
to represent the child whose mother
was incarcerated.

Although Michelle had been involved
as a professional with some of the
work of the dependency system and
therefore was no novice, this was her
first personal intersection with law-
yers, social workers, and judges. “This
attorney was the one constant person
in our Beverly’s life; we saw so many
different social workers, each one with
a different approach, different pro-
tocols and rules, but this dedicated
attorney provided stability within a
system that proved extremely difficult
to navigate—even for us as profes-
sionals.” In short, this attorney “saved
Beverly’s life; I can’t rave about this
attorney enough; she’s in there fight-
ing for these children with know-how,
care, and professionalism.” Michelle’s
initial goal was to provide support and
a connection for this girl, but the fam-
ily fell in love with her. Once the bond

was made and the legal path cleared,
Michelle and her husband adopted
Beverly, who is clearly loved and thriv-
ing with this remarkable family.

A JUDICIAL PERSPECTIVE

The San Francisco bench is deeply
troubled by the cuts to dependency
counsel. Judge Susan Breall relies on
skilled, experienced counsel. “I've pre-
sided in the criminal and delinquency
courts and, of course, I've observed
outstanding lawyers in these courts,
but the experience, expertise, and ef-
fectiveness of the dependency panel
attorneys are remarkable and consis-
tently excellent,” she says. “I appreci-
ate the complexity of the law and the
demands on these attorneys. Because
they are so experienced, they ably pro-
vide the information and advocacy
that permits the court to make in-
formed decisions in these very conse-
quential proceedings.”

As a state and city, we must provide
qualified attorneys with reasonable
caseloads to represent our families
and children. We are not meeting the
state’s mandate because the state is not



funding it. Failure to provide effective
counsel only costs more as our foster
youth enter a pipeline to either prison
or intergenerational neglect and abuse.
Similarly, without experienced coun-
sel skilled at guiding parents through a
complex legal system, parents will fail
to access services that will help them
solve the problems that brought them
into dependency court.

None of the families interviewed trust
anyone but their lawyers, who are
often called upon to deliver difficult
messages. Clearly, continuity of quali-
fied counsel is important to the suc-
cess of our children and their families;
legal representation of minors lasts
until the child reaches adulthood or is
reunified with the family or adopted.
A cadre of passionate, dedicated San
Francisco attorneys has done a great
job with an underfunded budget, but
if the projected cuts become a reality,
San Francisco and its families will suf-
fer unwanted, avoidable consequences
that will take far too many years and

dollars to rebuild.

A Call to Action: Your letters of sup-
port are needed. To find out how
you can help, please contact Julie

letters of support.

Jtraun@sfbar.org.
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