Workers’ Independent
Contractor Status
Not Always Favorable to the Hirer

James P. Watson

U

sually we assume that in case of injury
to a worker the owner or hirer of labor
is better off if the injured person is treated as an independent contractor. Only
employees enjoy the benefit of workers’
compensation coverage; an independent contractor’s
injuries, with limited exceptions, are entirely the independent worker’s responsibility.
The employer will not be forced to defend a workers’ compensation claim if the worker is truly an
independent contractor and will thus escape a
charge against its compensation insurance account. (The rule is abrogated when the work
giving rise to the injury is subject to the
so-called peculiar risk doctrine.) However, a new and important court of
appeals decision shows that the rule
does not always work to the advantage of a general contractor confronted with the injury claim of
a lower-tier contractor.
The appellate court decision in
Tverberg v. Fillner Construction,
issued December 8, 2008, held
that a claim may be made against the general contractor when the parties agree that the injured party, not
directly engaged by the general contractor, is an independent contractor and thus not covered by the general contractor’s workers’ compensation insurance or
the insurance of any lower-tier subcontractor.

Fillner Construction was the general contractor on a
gas station construction project. Fillner hired a second
firm to oversee the construction of a station canopy;
that firm, in turn, hired Perry Construction to install
the canopy.
Perry hired Jeffrey Tverberg, an independent contractor, actually to erect the canopy. While engaged
in the erection, Tverberg fell in a hole at the site and
sustained injuries. Tverberg sued Filner and Perry
on theories of negligence and premises liability.
Fillner moved for summary judgment, arguing
that Tverberg’s status as an independent contractor relieved Fillner of any obligation to
exercise care in connection with Tverberg’s
jobsite work.
The trial court, citing the 2006 appellate court decision in Michael v. Denbeste Transportation, Inc., granted
judgment for Fillner. The court of
appeals reversed, specifically rejecting the Michael decision.
The appellate court found the
absence of workers’ compensation
coverage for Tverberg to be decisive. Acknowledging
the Supreme Court’s holding in Privette v. Superior
Court, which bars recovery by an injured worker when
an alternative remedy exists because of workers’ compensation coverage, the court of appeals found the absence of such coverage eliminated the rationale for the
Privette rule.
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According to the court, Privette was intended to eliminate the potential for double recovery that exists when
both workers’ compensation and tort recoveries are
available for the same injury. Since there was no workers’ compensation coverage available for Tverberg, no
possibility for double recovery existed.
The court noted that a different result might be appropriate if Tverberg had had access to California’s uninsured employers
fund; since Tverberg was an
independent contractor, no
such coverage was available.
This case stands as a warning
to general contractors about
potential liability exposure
that may occur if their subcontractors engage independent
contractors, instead of employees,
to perform construction work. It is
critical for the general contractor to know

the status of each link in the chain of lower-tier parties
working on the construction jobsite. Failure to do so
can result in untoward financial consequences for the
general contractor.
The appellate court’s decision is certain to
be the subject of additional legal attack,
since it directly conflicts with Michael. Supreme Court review is a
strong possibility.
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