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The Bar Association of San Francisco Joins Los Angeles County Bar
Association in Amicus Curie Brief

February 26, 2015 — San Francisco --The Board of Trustees of The Bar Association of San Francisco (BASF) joined the
Los Angeles County Bar Association (LACBA) in an amicus curie brief filed with the United States Court of Appeals for the
Ninth District in Heller Erthman LLP v. Orrick, Herrington & Sutcliffe LLP.

After the Heller Ehrman firm went out of business in 2008, a number of its shareholders joined other Bay Area firms. Some
of Heller’s existing hourly clients then decided to move their pending matters to the new firms. The bankruptcy trustee, on
behalf of Heller’s creditors, now asserts a claim to all profits earned by the new firms working on matters formerly pending
at Heller. The trustee claims that those hourly matters were a “property interest” of Heller’s that was unlawfully appropriated
by the new firms.

After extensive litigation in bankruptcy court, Judge Breyer awarded summary judgment to the defendant law firms and
against the Trustee’s claims on the ground that, at the time of its dissolution, Heller did not have a property interest in
pending hourly fee matters.

The issue is now before the Ninth Circuit.

BASF partnered with LACBA to write an amicus brief from the perspective of client rights. Drawing on the California
caselaw and the Rules of Professional Conduct, BASF and LACBA argued that protecting client interests required affirming
Judge Breyer’s decision, for three main reasons:

Clients have the absolute right to hire and fire counsel at any time, which means that clients, not lawyers, own client
matters. A law firm therefore does not have a “property interest” in its clients’ hourly cases -- particularly when the firm is on
the brink of dissolution and unable to perform further work.

Clients have the right to work with their counsel of choice following a law firm’s dissolution. If their preferred firm is forced
to work at cost and remit all profits to creditors, the client’s choice of counsel is unduly restricted.

The result sought by the bankruptcy trustee will destabilize law firms and damage client interests because it will encourage
lawyers to leave at the first sign of financial weakness, rather than stay to try to save the firm.
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The Bar Association of San Francisco (BASF) is a nonprofit voluntary membership organization of over 8,000 attorneys,
law students and legal professionals in the Bay Area. Founded in 1872, BASF is one of the largest and most dynamic
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metropolitan bar associations in the U.S., with a long and distinguished record of community action, public service and
service to the legal profession.
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